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Revisions to FATF Recommendation 25

Response to the public consultation on the revision of R25 and its
Interpretive Note - December 2022

Open Ownership (OO) provides technical assistance to countries implementing beneficial ownership
(BO) transparency reforms, to help generate accurate data on BO that complies with international
standards and meets the needs of data users across government, obliged entities and the wider
private sector, and civil society.

Since 2017, OO has worked with over 40 countries to advance implementation of beneficial ownership
reforms, as well as supporting the creation of over 15 new central and sectoral registers. OO has
developed the world’s leading data standard for BO information, co-founded the international
Beneficial Ownership Leadership Group, and built the world’s first transnational publi neficial
ownership register.

00 is pleased to contribute to the public consultation on the revision of R25 and its Interpretive Note.
The lack of governance to date of legal arrangements such as trusts and their status is a major
obstacle to fighting financial crime, and also intersects with transparency in the BO of legal entities
where legal arrangements appear in their ownership structures. In order to address this blindspot,
and to ensure shortcomings in R25 do not undermine R24, OO recommends following a similar
approach to legal arrangements that it requires for legal entities as part of R24. In response to the
Financial Action Task Force’s questions:

1. Are FATF proposals adequate to mitigate the risk of misuse of legal arrangements and to ensure
access to BO information?

While the proposed revisions are a step towards mitigating the risk of misuse of legal
arrangements and to ensure access to BO information, they fall short of fully mitigating the risks
posed by the misuse of legal arrangements and the need to ensure proper access to BO
information. There is no registration requirement for trusts in many countries, to have legal
validity or otherwise, as is the case with legal entities. In cases where there is a requirement to
register information, there is little or no way to check what compliance rates are, to verify
information given or to know whether information is up to date, or if the conditions or parties of a
trust change. The findings of the June 2022 Cullen Commission of Enquiry into Moneyv Laundering
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in British Columbia report are representative of the challenges faced in many jurisdictions. With
respect to trusts which need to be reported where they hold property, it states:

The [..] Study suggests there is an under-reporting of [...] trusts for several reasons,
including a lack of understanding of the meaning of a [trust| and difficulties in identifying |[...|
trusts, as they can exist with no formal agreement or documentation of any kind.

Unlike legal entities, trusts can be formed, exist and be legally valid without the knowledge and
awareness of competent authorities. This makes it impossible to assess the risks posed, and
therefore to mitigate them.

The conditions of the trust are often opaque and have many varying complicated control
structures due to the flexibility afforded to them by the law. For example, a settlor might still
retain control over a trustee (or the trust) through a letter of wishes, by appointing a protector, or
by giving power of attorney to a close associate to either veto or remove the trustee. These issues
are inherent to legal arrangements because trusts can own assets such as company shares and
bank accounts. This is an unacceptable blind spot for competent authorities. To illustrate, a World
Bank study of data from a 30 year period found that nearly 70% of more than 200 large-scale
corruption cases relied on anonymously owned companies, including the use of trusts to disguise
ownership. This not only obscures the ownership of assets, which in many cases are not legally by
any natural person involved in the trust, but directly undermines all of FATTF’s efforts towards
better visibility of the ownership of legal entities under R24.

Countries implementing the registry approach as part of the multi-pronged approach for the
beneficial ownership of legal entities under R24 have demonstrated the best results in FATF
mutual evaluation reviews in terms of making adequate, accurate and up-to-date information
available to competent authorities. FATF has acknowledged this introducing new requirements in
recent revisions to R24. A similar approach should be taken for Rzs.

Other approaches will not lead to adequate, accurate and up-to-date information being available
to competent authorities. Agents and service providers have a potential conflict of interest in
providing accurate and up-to-date information about trusts to authorities, and experience with
R24 shows that relying solely on the provision of information by these intermediaries provides
unnecessary barriers to timely access, risks tipping off the subjects of investigation, limits
proactive investigations and bulk analysis by competent authorities, and provides challenges with
ensuring compliance.

0O proposes a multi-pronged approach for legal arrangements, consistent with R24. Lessons from
R24 show that in order to make it most effective, a central registry approach should be required. In
order to incentivise compliance, registration should have constitutive effect. This means that a
trust would not be legally valid in a country where it has not been centrally registered. This
approach has already been taken by some countries, such as South Africa, where trusts must be
registered in order to be valid. Certain domestic trusts must be registered with the Master of the
High Court, who subsequently issues letters of authority to the nominated trustee(s). No trustee
may act as such without the written authority of the Master, thereby giving it legal validity upon
registration. To further encourage compliance, R25 could require any new direct or indirect
(classes of) beneficiaries to not be able to benefit from the trust property if their information has
not been updated with the central register.
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, rerifv beneficial ownership information. The registry
approach also allows for the implementation of the most effective mechanisms to verify the
information and ensure accuracy. In order to further ensure the proposals mitigate the risk of
misuse of legal arrangements, countries should ensure access to the information by users who
help further AML/CFT aims beyond competent authorities, FIs and DNFBPS.

2. Are proposals clear and are there any issues which need further clarification or that should be
addressed in guidance?

00 has made in-line edits to the revision of R25 and its Interpretive Note to address issues relating
to lack of clarity, insufficient clarification, and omissions. Proposed amendments are marked in
blue, with additions underlined and deletionsstraekott.

3. What is the expected impact of the proposals on legitimate activity? In particular, what are the
challenges for implementation?

Given the issues highlighted in response to questions 1 and 2, OO expects countries will face
considerable challenges in implementing the proposals as they stand. It will be impossible for
countries to assess the risks and, therefore, adequately mitigate them; know whether the
requirements are being complied with; and enforce sanctions. Countries will face considerable
challenges ensuring adequate, accurate, and up-to-date information is available to competent
authorities without undue delays. Experience from other countries that centrally register trusts
demonstrate that this has no adverse effect on legitimate activities. These countries have not done
so primarily for the purpose of AML/CFT, but also to ensure the proper functioning of trusts to
conduct legitimate activities, and to ensure trustees and other parties to a trust fulfil their
(fiduciary) duties.

Finally, OO believes the recommendation can be written in simpler and clearer language. This is
critical to ensure it does not cause confusion. In engagements with countries implementing reforms
to comply with R24, OO has observed that the unclear phrasing of R24 has caused significant
confusion not just with implementing agencies, but also with assessors of FATF-Style Regional Bodies.
This highlights that this is not just an esoteric issue, but one that relates to the effectiveness of the
FATF Standard itself.

For further information or to discuss these responses in further detail, please contact
tymon@openownership.org.
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Full Draft Amendment Text of R.25 and INR.25

Note on formatting:

The current text of the Recommendation and Interpretive Note are shown in normal
black text. All proposed amendments are coloured in red, with additions underlined and
deletions-struek-eut. Open Ownership’s proposed amendments are marked in blue, with
additions underlined and-deletions-struck-out.

Recommendation 25. Transparency and beneficial ownership of legal arrangements

Countries should assess the risks of take-measures—to—prevent the misuse of legal
arrangements for money laundering or terrorist financing and take measures to prevent

their misuse. In particular, countries should ensure that there is adequate, accurate and
up-to-date timely information on express trusts_and other similar legal arrangements,
including information on thesettlor(s): trustee(s)-and-beneficiary(iesjall parties to a trust
and all any other natural person(s) exercising ultimate effective control over a trust, or
benefiting from a trust, that can be obtained or accessed in-a-timelyfashion-efficiently
and in a timely manner by competent authorities. Countries should consider measures
te—facilitateing access to beneficial ownership and control information by financial
institutions and DNFBPs undertaking the requirements set out in Recommendations 10
and 22.

Interpretive Note to Recommendation 25 (Transparency and Beneficial Ownership of
Legal Arrangements)

1. Countries should require trustees of any express trust governed-undertheirtaw,

and persons holding an equivalent position in a similar legal arrangement, that are
residents in their country or that administer any express trusts or similar legal
arrangements in their country (whether governed under their law or foreign law) and
every express trust governed under their law, to obtain and hold adequate, accurate and
earrentup-to-date beneficial ownership information' regarding the trust or other similar
legal arrangements. This should include information on the identity of: (i) the settlor(s):

ii); the trustee(s)_and any other administrator(s) of the trust; (iii); the protector(s) (if
any); (iv);—the each direct or indirect beneficiaryies er and, where applicable, the
class(es) of beneficiaries or objects of a power: and (v) 5 any other natural person(s)
exercising ultimate effective control over the trust or benefiting from the trust (including
through a legal person or arrangement, or through a\nominee arrangemenﬂ).

Similar legal arrangements cover any arrangement which has a structure or functions
similar to trusts. This includes allowing for the separation between the beneficial owner

! Beneficial ownership information for legal arrangements is the information referred to in the interpretive
note to Recommendation 10, paragraph 5(b)(ii).

2 Where there are no ascertainable beneficiaries at the time of setting up the trust, the trustee should obtain
and hold information on the class of benef|c1arles and its character|st|cs or ob|ect of a power. —FeHewmg—a—Hsle

| Commented [OO1]: It is critical to explicitly include

nominee arrangements. If any party to a trust is a legal
person, the provisions in the following paragraph (“Where
the parties to the trusts or other similar legal arrangements are
legal persons or arrangements. countries should require
trustees and persons holding an equivalent position in a
similar legal arrangement to also obtain and hold adequate,
accurate, and up-to-date basic and beneficial ownership
information of the legal persons or arrangements.”) will only
cover the beneficial ownership of the legal person, and not
the beneficial ownership of the trust (i.e. information about
their nominator).




and the legal owner of assets, generally involving a mechanism where assets are
entrusted by one or more parties to one or more other parties that manages the asset for
one or more third parties. One party may have more than one role in the arrangement.
For a similar legal arrangement, this should include persons holding equivalent
positions. Where the parties to the trusts or other similar legal arrangements are legal
persons or arrangements, countries should require trustees and persons holding an
equivalent position in a similar legal arrangement to also obtain and hold adequate,

accurate, and up-to-date basicland beneficial ownership information of the legal persons _~| Commented [002]: Current footnote 3 should be moved
or arrangements. Countries should also require trustees and persons holding an up here to clarify what constitutes basic information when it
equivalent position in a similar legal arrangement that are residents in their country or is first mentioned.

of trusts administered in their country ef-any-trust-geverned-undertheirtaw to hold
basic information on other regulated agents of, and service providers to, the trust and

similar legal arrangements, including investment advisors or managers, accountants,
and tax advisors.

1*, Countries with express trusts and other similar legal arrangements governed under
their law should have mechanisms that:

(a) identify the different types, forms and basic features of express trusts and/or
other similar legal arrangements.

(b) identify and describe the processes for: (i) the setting up of those legal
arrangements; and (ii) the obtaining of basic® and beneficial ownership information:
(c) make the above information referred to in (a) and (b) publicly available.

1**, Countries should assess the money laundering and terrorist financing risks
associated with different types of trusts and other similar legal arrangements:

(a) governed under their law;

(b) which are administered in their country or for which the trustee or equivalent

resides in their country; and

(c) types of foreign legal arrangements that have sufficient links* with their country

(d) which have relevant assets, including real estate, bank accounts and vehicles, in
the country; and

(e) which have a party to the trust or service provider in their country

and take appropriate steps to manage and mitigate the risks that they identify".

2. AdeCountries should take-measures—to-ensure—thatrequire trustees or persons
holding equivalent positions in similar legal arrangements to disclose their status to
financial institutions and DNFBPs when;- interacting with them in their function, as-a
trustee; including when forming a business relationship (such as opening bank accounts

3 In relation to a legal arrangement, basic information means the identifier-identifying information of the legal
arrangement, including trust fe-g—the name, the unique identifier such as a Legal Entity Identifier (LEI), tax
identification number or equivalent-where-this-exists), the trust deed (or equivalent), the country under
whose law the trust is governed, the country of residence of the trustee/equivalent or of the plaee-country
from where the legal arrangement is administered, and any agents or service providers to the trust.

4 Countries may determine what is considered a sufficient link on the basis of risk. Examples of sufficiency tests
may include, but are not limited to, when the trust/similar legal arrangement or a trustee or a person holding
an equivalent position in a similar legal arrangement has significant and ongoing business relations with
financial institutions or DNFBPs, has significant real estate/other local investment, or is-has a tax
residentimplication (e.g. by virtue of the beneficiary being resident in the country),-in the country.

5 This could be done through national and/or supranational measures. These could include requiring beneficial
ownership information on some types of foreign legal arrangements to be held as set out under paragraph 3.




purchasing real estate, or acquiring assets) or carrying out an-eeeasional-transactions
abeve-thethresheld. Professional trustees should be regulated and supervised under
anti-money laundering regulations, which countries could be achieved through
licensing trustees. Trustees or persons holding equivalent positions in similar legal
arrangements should cooperate to the fullest extent possible with, and not be prevented
by law or enforceable means from providing, competent authorities with any-necessary
information relating to the trust or other similar legal arrangements®, Countries should
also _ensure that trustees or persons holding equivalent positions in similar legal
arrangements should not be prevented by law or enforceable means from:—erfrem
providing financial institutions and DNFBPs, upon request, with information on the
beneficial ownership and the assets of the trust or legal arrangement to be held or
managed under the terms of the business relationship.

3. In order to ensure that adequate, accurate and up-to-date information on the basic
and beneficial ownership of the trusts or other similar legal arrangements, trustees and
trust assets, is accessible efficiently and in a timely manner by competent authorities

other than trustees or persons holding an equivalent position in a similar legal
arrangement, en-the-basis—of risk—eontext-and-materiality—countries should ensure a
public authority or body collects and holds information on the beneficial ownership of
trusts or similar arrangements in a central registry. Countries should use one or

morceeﬂﬁéer—uﬁm >any of the followmg complcmcntary @earmes—afe—eﬂeear-ageé—te

(a) A public authority or body holding mformatlon on the beneficial ownershlp of
trusts or other similar arrangements in asset
registries for land, property, vehicles, shares or other assets that hold information

on the beneficial ownership of trusts and other similar legal arrangements which
own such assets). Information need not be held by a single body only.”

(b) Other competent authorities that hold or obtain information on trusts/similar
legal arrangements and trustees/their equivalents (e.g. tax authorities which collect
information on assets and income relating to trusts and other similar legal
arrangements).

(c) Other agents andor service providers including trust and company service

providers.-te-the-trust-including investment advisors or managers, accountants, ef
lawyers, or financial institutions;-er-trust-and-company-service-providers.

3* Countries should have mechanisms that ensure that information on trusts and other
similar legal arrangements, including information provided in accordance with

% Domestic competent authorities or the relevant competent authorities of another country pursuant to an
appropriate international cooperation request.

7 A body could record beneficial ownership information alongside other information (e.g. tax information), or
the source of information could take the form of multiple registries (e.g. for provinces or districts, for sectors,
or for specific types of legal arrangements), or of a private body entrusted with this task by the public
authority.




paragraphs 2 and 3, is adequate, accurate and up-to-date®. In the context of legal
arrangements:

Adequate information is information that is sufficient to unambiguously identify
the natural persons who are the beneficial owner(s), and their role in the trust’
information that is sufficient to identify the individual providing the information
(if different) and contact information for both.

Accurate information is information, which has been verified to confirm its
accuracy by verifying the identity and status of the beneficial owner using reliable
documents, data or information. The-extent-of verification—measures—may—vary

aceording-to-the-sSpecific level of risk may warrant more extensive verification.

Up-to-date information is information which is as current and up-to-date as
possible, and is updated within a reasenable-short and defined period following

any change, and an annual confirmation that information held is still correct.

4. Countries should ensure that Ecompetent authorities, and in particular law
enforcement authorities, and-FIUs and DNFBPs, should have rapid and efficient access
to basic and beneficial ownership information of legal arrangements, and all the powers
necessary to obtain timely access to the information held by trustees, persons holding
equivalent positions in similar legal arrangements, and other parties, in particular
information held by financial institutions and DNFBPs on: (a) the basic and beneﬁmal
ownershlp of the legal arrangement; (b)

any assets held or managed by the legal arrangement, or by the [ Commented [003]: This information is included in basic
financial 1nst1tut1ons or DNFBPs, in relation to any trustees or their equivalents with [information on trusts as defined in footnote 3. }
which they have a business relationship, or for which they undertake an occasional
transaction.

5. Prefessienal-tTrustees and persons holding equivalent positions in similar legal
arrangements should be required to maintain the information referred to in paragraph 1
for at least five years after their involvement with the trust or similar legal arrangement
ceases. Countries are encouraged to require nen-professional-trustees—and the other
authorities, persons and entities mentioned in paragraph 3 above to maintain the
information for at least five years.

6. Countries should require that any information held pursuant to paragraph 1 above
should be kept accurate and be-as-current-andup-to-date-as-pessible, and the information
should be updated within a reasonable period following any change. This can be
achieved by requiring the registration of information as a prerequisite for legal validity.
For example, requiring the registration of the legal arrangement for it to be legally valid,
and for beneficial ownership information of beneficiaries to be registered before being
able to benefit from the legal arrangement.

7. Countries should eensiderestablish measures to facilitate rapid and efficient access
to any-basic and beneficial ownershiptrast information of legal arrangements en-trasts
thatis held by the other-authorities, persons and entities referred to in paragraph 3, by
financial institutions and DNFBPs undertaking the requirements set out in
Recommendations 10 and 22.

8 For beneficiary(ies) of trusts/similar legal arrangement that are designated by characteristics or by class,
trustees/equivalent are not expected to obtain adequate and accurate information until the person becomes
entitled as beneficiary at the time of the payout or when the beneficiary intends to exercise vested rights.

? Settlor(s), trustee(s), protector(s) (if any), beneficiary(ies) or class of beneficiaries, and any other person
exercising ultimate effective control over the trusts. For a similar legal arrangement, this should include
persons holding equivalent positions. Where the trustee and any other party to the legal arrangement is a
legal person, the beneficial owner of that legal person should be identified. To help disambiguate between
individuals, countries should consider using clear unique identifiers, such as national identity numbers.




8. Countries should facilitate access to additional data users that contribute to
achieving AML/CFT aims, including civil society and investigative journalists.
Countries should consider doing so by making the information available to the general
public. in conformance with domestic privacy and data protection legislation.

89. In the context of the Recommendation, countries are not required to give legal
recognition to trusts. Countries need not include the requirements of paragraphs 1, 2, 5.
and- 6 and 11 in legislation, provided that appropriate obligations to such effect exist
for trustees (e.g. through common law or case law), provided that this ensures
equivalent clarity and awareness of the responsibilities and requirements of all parties
covered in R25, and that compliance is verifiable and sanctions enforceable.

International Cooperation

10.  Countries should rapidly, constructively and effectively provide international
cooperation in relation to information, including beneficial ownership information, on
trusts and other legal arrangements on the basis set out in Recommendations 37 and 40.
This should include (a) facilitating access by foreign competent authorities to any
information held by registries or other domestic authorities; (b) exchanging
domestically available information on the trusts or other legal arrangement; and (c)
using their competent authorities’ powers, in accordance with domestic law, in order to
obtain beneficial ownership information on behalf of foreign counterparts. Consistent
with Recommendations 37 and 40, countries should not place unduly restrictive
conditions on the exchange of information or assistance e.g.. refuse a request on the
grounds that it involves a fiscal, including tax, matters, bank secrecy, etc. In order to
facilitate rapid, constructive and effective international cooperation, where possible

countries should designate and make publicly known the agency(ies) responsible for
responding to all international requests for BO information, consistent with countries’
approach to access to beneficial ownership information. To this end, countries should
consider keeping information held or obtained for the purpose of identifying beneficial
ownership in a readily accessible manner. The use of unique identifiers for trusts and
legal arrangements such as the Legal Entity Identifier (LEI) enables the sharing of
information by making it easier to combine structured information held by different
competent authorities. Public access to beneficial ownership information facilitates the
exchange of information across borders.

Liability and Sanctions

11.  Countries should ensure that there are clear responsibilities to comply with the
requirements in this Interpretative Note; and that trustees or persons holding equivalent
positions in similar legal arrangements are either legally liable for any failure to perform
the duties relevant to meeting the obligations in paragraphs 1, 2, 5 and 6-and-{where
applicable)—5; or that there are effective, proportionate and dissuasive sanctions,
whether criminal, civil or administrative, for failing to comply.'® Countries should be
able to establish with certainty whether the requirements are being complied with, to

19 This does not affect the requirements for effective, proportionate, and dissuasive sanctions for failure to
comply with requirements elsewhere in the Recommendations.



ensure that sanctions are enforceable. Countries should ensure that there are effective,
proportionate and dissuasive sanctions, whether criminal, civil or administrative, for
failing to grant to competent authorities timely access to information regarding the trust
referred to in paragraphs 1 and 5.
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Beneficial
owner

Beneficiaries
Beneficiary

Express trust

Legal
arrangements

Settlor

In the context of legal persons, beneficial owner refers to the natural person(s) who ultimately! owns or
controls a customer2 and/or the natural person on whose behalf a transaction is being conducted. It also
includes those natural persons who exercise ultimate effective control over a legal person e+
arrangement. Only a natural person can be an ultimate beneficial owner, and more than one natural
person can be the ultimate beneficial owner of a given legal person-er-asrangements.
1- Reference to “ultimately owns or controls” and “ultimate effective control” refer to situations in which
ownership/control is exercised through a chain of ownership or by means of control other than direct
control.
2- This definition should also apply to beneficial owner of a beneficiary under a life or other investment
linked insurance policy.
3- The ultimate beneficial owner is always one or more natural persons. As set out in R.10, in the context
of CDD it may not be possible to verify the identity of such persons through reasonable measures, and, to
the extent that there is doubt about whether a person with a controlling ownership interest in a legal person
is the ultimate beneficial owner, or where no natural person exerts control through ownership interests,
the identity should be determined of the natural persons (if any) exercising control of the legal person-e+
through other means. Where no natural person is identified in that role, the natural person
who holds the position of senior managing official should be identified and recorded as holding this
position. This provision of R.10 does not amend or supersede the definition of who the beneficial owner
is, but only sets out how CDD should be conducted in situations where the beneficial owner cannot be
identified.

In the context of legal arrangements, beneficial owner includes: (i) the settlor(s); (ii) the trustee(s) and an:

other administrator(s) of the trust; (iii) the protector(s) (if any); (iv) each direct or indirect beneficiary, or
where applicable, the class of beneficiaries or objects of a power; and (v) any other natural person(s)
exercising ultimate effective control over the arrangement or benefiting from the trust (including through a
legal person or arrangement, or through a nominee arrangement).. In the case of a legal arrangement
similar to an express trust, beneficial owner refers to the natural person(s) holding an equivalent position
to those referred above. When the trustee and any other party to the legal arrangement is a legal person
the beneficial owner of that legal person should be identified.

4- Reference to “ultimate effective control” over trusts or similar legal arrangements includes situations in
which ownership/control is exercised through a chain of ownership/control.

Please refer to the IN to Recommendation 8.
The meaning of the term beneficiary in the FATF Recommendations depends on the context:
= In trust law, a beneficiary is the person or persons who are or may become entitled to the

benefit of any trust arrangement. A beneficiary can be a natural person or a legal person or
arrangement. Al trusts (other than charitable or statutory permitted non-charitable trusts) are
required to have ascertainable beneficiaries. While trusts must always have some ultimately
ascertainable beneficiary, trusts may have no defined existing beneficiaries when they are set
up but only a class of beneficiaries or objects of a power until some person becomes entitled
as beneficiary to income or capital on the expiry of a defined period, known as the
accumulation period, or following exercise of trustee discretion in the case of a discretionary
trust. The accumulation is period is normally coextensive with the trust perpetuity period which
is usually referred to in the trust deed as the trust period.

[..]

Express trust refers to a trust clearly created by the settlor, usually in the form of a document e.g. a written

deed of trust. They are to be contrasted with trusts which come into being through the operation of the law

and which do not result from the clear intent or decision of a settlor to create a trust or similar legal

arrangements (e.g. constructive trust).

Legal arrangements refers to express trusts and other similar legal arrangements. Examples of other

similar arrangements! (for AML/CFT purposes) may include but are not limited to fiducie, certain types of

Ttreuhand-ané, fideicomiso, and Waqf?2,

1— Similarity is assessed having regard to Article 2 of the Hague Convention on the law applicable to trusts
and their recognition on the basis of whether legal arrangements have a similar structure or perform a
similar function to an express trust.

2- Except in countries where Waqf are legal persons under Recommendation 24.

Settlors are natural or legal persons who transfer ownership of their assets to trustees by means of a trust
deed or similar arrangement.




Similar legal
arrangement

Trustee

Similar legal arrangements cover any arrangement which has a structure or functions similar to trusts
This includes allowing for the separation between the beneficial owner and the legal owner of assets
generally involving a mechanism where assets are entrusted by one or more parties to one or more other
parties that manages the asset for one or more third parties. One party may have more than one role in
the arrangement.

The terms trust and trustee should be understood as described and consistent with Article 2 of the
Hague Convention on the law applicable to trust and their recognition’.

Trustees may be professional (e.g. depending on the jurisdiction, a lawyer or trust company) if they are
paid to act as a trustee in the course of their business, or a non-professional who is not in the business
of being a frustee (e.g. a person acting witheut-reward on behalf of a family).

1 Article 2 of the Hague Convention reads as follows:

For the purposes of this Convention, the term “trust” refers to the legal relationships created — inter-
vivos or on death — by a person, the settlor, when assets have been placed under the control of a trustee
for the benefit of a beneficiary or for a specified purpose.

A trust has the following characteristics —

a) the assets constitute a separate fund and are not a part of the trustee’s own estate;

b) title to the trust assets stands in the name of the trustee or in the name of another person on behalf of
the trustee;

c) the trustee has the power and the duty, in respect of which he is accountable, to manage, employ or
dispose of the assets in accordance with the terms of the trust and the special duties imposed upon him
by law.

The reservation by the settlor of certain rights and powers, and the fact that the trustee may himself have
rights as a beneficiary, are not necessarily inconsistent with the existence of a trust.




